World Alzheimer’s Day and Substitute Health Care Decision Making in Ontario

September 21 is World Alzheimer’s Day.

Alzheimer’s Disease is a type of dementia that affects cognitive and functional abilities,

emotions and moods, behaviour and physical abilities.! Each person is affected differently. It is

the most common cause of dementia, accounting for 60-80% of dementia cases.? Alzheimer’s

Disease affected half a million Canadians in 2018, and that number is expected to rise to

937,000 by 2031.3 Unfortunately, there is no known cure for Alzheimer’s, but current

treatments can slow dementia symptoms and improve quality of life for those living with the

disease.

Here is a list of 10 warning signs of Alzheimer’s Disease, as developed by the Alzheimer Society

of Canada:

1. Memory loss affecting day-to-day abilities — forgetting things often or struggling to
retain new information.

2. Difficulty performing familiar tasks — forgetting how to do something you’ve been doing
your whole life, such as preparing a meal or getting dressed.

3. Problems with language — forgetting words or substituting words that don’t fit the
context.

4. Disorientation in time and space — not knowing what day of the week it is or getting lost
in a familiar place.

5. Impaired judgment — not recognizing a medical problem that needs attention or wearing
light clothing on a cold day.

6. Problems with abstract thinking — not understanding what numbers signify on a
calculator, for example, or how they’re used.

7. Misplacing things — putting things in strange places, like an iron in the freezer or a
wristwatch in the sugar bowl.

8. Changes in mood and behaviour — exhibiting severe mood swings from being easy-going
to quick-tempered.

9. Changes in personality — behaving out of character such as feeling paranoid or

threatened.

10. Loss of initiative — losing interest in friends, family and favourite activities.

1 https://alzheimer.ca/en/Home/About-dementia/Alzheimers-disease

2 https://www.alz.org/alzheimers-dementia/what-is-alzheimers

3 https://alzheimer.ca/en/Home/About-dementia/What-is-dementia/Dementia-numbers
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If you are concerned about any of these symptoms appearing in yourself or your loved ones,
talk to your doctor.

We at Casey and Moss regularly encounter individuals or their loved ones who are dealing with
Alzheimer’s and other dementias, and we see how the disease affects every aspect of their
lives. We often get asked, “If my loved one does not have a power of attorney for personal care
in place, who will make health care decisions for him if he becomes unable or incapable?”

Substitute decision making for health treatments in Ontario is governed by the Health Care
Consent Act, 1996 (“HCCA”).* The HCCA defines “treatment” as follows:

“treatment” means anything that is done for a therapeutic, preventive, palliative,
diagnostic, cosmetic or other health-related purpose, and includes a course of
treatment, plan of treatment or community treatment plan, but does not include,

(a) the assessment for the purpose of this Act of a person’s capacity with respect to a
treatment, admission to a care facility or a personal assistance service, the
assessment for the purpose of the Substitute Decisions Act, 1992 of a person’s
capacity to manage property or a person’s capacity for personal care, or the
assessment of a person’s capacity for any other purpose,

(b) the assessment or examination of a person to determine the general nature of the
person’s condition,

(c) the taking of a person’s health history,

(d) the communication of an assessment or diagnosis,

(e) the admission of a person to a hospital or other facility,

(f) a personal assistance service,

(g) atreatment that in the circumstances poses little or no risk of harm to the person,

(h) anything prescribed by the regulations as not constituting treatment.

Section 20 of the HCCA provides a hierarchy of persons who can make health treatment
decisions for an incapable person. The health care provider will start at the top of the list to
determine who the substitute decision maker (“SDM”) is, and if there is no person in that
category, then they will move down the list until there is an SDM available.

450 1996, c. 2, Sched A.



A person must apply to and be appointed by the Court as the incapable person's guardian of the
person under the Substitute Decisions Act, 2002. The application and Court Order will stipulate

Incapable Person’s Guardian what personal care decisions the guardian may make on the incapable person’s bealf.

of the Person

The guardian may only apply to the Court when the incapable person is incapable of making her
or his own personal care decisions.

While she or he is capable, a person may appoint an attorney for her or his personal care in a
Power of Attorney for Personal Care. She or he is known as the “grantor”. The grantor's power
of attorney document should stipulate what kind of personal care decisions the attorney may
make on her or his behalf.

Incapable Person’s Power of
Attorney for Personal Care

The attorney may only act for the grantor if and when she or he is incapable of making her or
his own personal care decisions.

The proposed representative may apply to the Consent and Capacity Board to become the

Incapable Person’s Board- representative of the incapable person.

Appointed Representative . ;
The proposed representative may only apply to the Consent and Capacity Board when the

incapable person is incapable of making her or his own treatment decisions.

Incapable Person’s The health care provider will first look to the incapable person's spouse or partner to be the
Spouse/Partner substitute decision maker, if the incapable person has a spouse or partner.

If the incapable person does not have a spouse or partner who is able to make decisions, the
Incapable Person’s Child person's child or parent will be substitute decision maker.

or Parent The parent must be a parent who is lawfully entitied to give or refuse consent to the treatment,
and does not include a parent who has only a right of access to the incapable person.

Incapable Person’s Parent This applies to a parent who only has right of access to the incapable person (usually a minor),
with only right of access rather than having legal custody.

Incapable Person’s Sibling

Any other relative of the
Incapable Person

In the case of an incapable person’s attorney for personal care, spouse/partner, child or parent,
parent with only right of access, sibling or any other relative, that SDM may only act when the
incapable person is incapacitated. A person may only apply to be appointed as guardian of the
person or board-appointed representative when the incapable person is incapacitated.



Things may get more complicated if there is more than one person that fits a particular
category. For example, if the incapable person has multiple children, all children must agree on
a particular decision. Our recommendation is to have a continuing power of attorney for
personal care in place so that your choice for a substitute decision maker(s) is clear in the event
that you are no longer able to make health or personal care decisions for yourself.

Thank you for reading and supporting World Alzheimer’s Day with us.



